IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

MARTY M LAURI N, PLAI NTI FF
VERSUS ClVIL ACTION NO. 1:93CV336-S-D
GLADYS NAZAR, DEFENDANT.

MEMORANDUM OPI NI ON DI SM SSI NG CASE
FOR LACK OF I N PERSONAM JURI SDI CTI ON

Thi s cause of action is before the court on defendant's notion
to dismss the case for lack of in personam jurisdiction. This
case was originally filed in the Grcuit Court of Alcorn County,
M ssissippi, but it was renoved by the defendant based upon
diversity of citizenship

Burden of Proof

Once personal jurisdiction has been challenged, the plaintiff
bears the burden of establishing the trial court's jurisdiction
over nonresident defendants.

The plaintiff nust denonstrate both that the |ong-arm
statute applies and that m ni numcontacts exist with the
forum state sufficient to satisfy the constitutional
requi renents of due process. Wien a nonresident defen-
dant noves to dism ss for |ack of personal jurisdiction,
plaintiffs need not make a full showing on the nerits
that jurisdiction is proper but nust nmake a prima facie
showi ng of the facts upon which in personamjurisdiction
is predicated to avoid dismssal for lack of jurisdic-

tion. Inthis regard, "the allegations of the conplaint,
except as controverted by the defendants' affidavits,

must be taken as true."



Strong v. RG Industries, Inc., 691 F. Supp. 1017, 1018 (S.D. M ss.

1988) (internal citations omtted).



Facts

The plaintiff is a resident citizen of Corinth, M ssissippi.
The defendant currently resides in San Diego, California. The
conplaint states that on or about July 16, 1992, in Collierville,
Tennessee, the defendant negligently failed to yield the right-of-
way which resulted in a collision between the parties' vehicles.
The plaintiff asserts that the defendant was domiciled in Qive
Branch, M ssissippi, at the time of the autonobile accident. The
def endant avers that her dom cile was Menphis, Tennessee, and that
her brief stay in Aive Branch was never intended to be pernmanent.

For approximately five years prior to 1992, the defendant
lived with her boyfriend in Menphis, Tennessee. She was registered
to vote in Shel by County, Tennessee, and was issued a Tennessee
driver's license and car tag. In 1989 or 1990, the defendant

pl aced an ad in the Commercial Appeal newspaper seeking to breed

her fermale silky terrier. She eventually bred her bitch with a
sire living wwth Tamry Carter in Oive Branch, Mssissippi. The
def endant and Ms. Carter also becane friends. Wen the defendant
had donestic trouble with her boyfriend in early June of 1992, she
noved to Aive Branch to stay with Ms. Carter. During her stay,
the defendant did not pay rent, but split living expenses wth
Ms. Carter. Additionally, she secured for herself an independent
t el ephone |ine. The defendant continued to work for Federal

Express in Menphis. She lived in Ms. Carter's hone until around



Thanksgi ving, at which tinme she noved to Collierville. 1In April of
1993, the defendant noved to California.

Di scussi on

In a diversity action, a federal court nmust have jurisdiction
over the defendant not only by neans of the forumstate's |long arm
statute, but also in a manner that does not offend traditiona
notions of fair play and substantial justice inplicit in the Due

Process O ause of the Fourteenth Anendnent. See Product

Pronmotions, Inc. v. Cousteau, 495 F.2d 483 (5th Cr. 1974). The

jurisdictional perineter of a state's long armstatute and of the
Due Process C ause are not nutually inclusive.
M ssissippi's long arm statute provides:

Any nonresident person, firm general or Ilimted
partnership, or any foreign or other corporation not
qualified under the Constitution and |aws of this state
as doi ng busi ness herein, who shall nake a contract with
a resident of this state to be perfornmed in whole or in
part by any party in this state, or who shall commt a
tort inwhole or in part in this state against a resident
or nonresident of this state, or who shall do any
busi ness or perform any character of work or service in
this state, shall by such act or acts be deened to be
doing business in Mssissippi and shall thereby be
subjected to the jurisdiction of the courts of this
state.

* * * %
The provisions of this section shall |ikewi se apply to
any person who is a nonresident at the tinme any action or
proceeding is commenced against him even though said
person was a resident at the tinme any action or
proceedi ng accrued agai nst him

M ss. Code Ann. 8§ 13-3-57 (Supp. 1993). This statute is broad. It

al l ows M ssi ssippi courts to exercise jurisdiction over nonresident



def endants whose conduct within the state has caused an all eged
injury (specific jurisdiction), and over nonresi dent defendants who
have avail ed thensel ves of the protection of the |aws of the state
of M ssissippi (general jurisdiction).

The I ong-armstatute requires the satisfaction of at | east one
of its conditions before it may be utilized. The parties agree
that the tort prong of the long-armstatute is not applicable. The
plaintiff argues that the agreenent to breed the defendant's silky
terrier and the installnent of the tel ephone line at Ms. Carter's
home constituted the performance of contracts or qualify as doing
business in the state of Mssissippi. The defendant refutes that
either the "contracts" or "doing business" prongs of the |ong-arm
statute are applicable. 1In the alternative, she asserts that any
contacts with the state of M ssissippi do not rise to the level to
pass the due process cl ause.

Merely contracting with a resident of the forum state is
i nsufficient to subject the nonresident to the forums

jurisdiction. See Colwell Realty Investnents v. Triple T Inns, 785

F.2d 1330, 1334 (5th Gr. 1986). Unli ke the "doing business"”
prong, the "tort" and "contract"” prongs require the cause of action
to be associated with the tort or contract which occurred in or was
performed in the state of M ssissippi. The consummation of an
agreenent to breed a dog and the installation of a tel ephone |ine

are not the subject of the plaintiff's cause of action.



Accordingly, the "contract"” prong of M ssissippi's |long-armstatute
is not available to the plaintiff to reach the defendant. But
those acts may be pertinent for the "doing business" prong.

The Fifth Crcuit provided gui dance when applying the "doing

busi ness” prong in Cycle Ltd. v. WJ. Digby, Inc., 889 F.2d 612

(5th Cir. 1989):

...[Tlhis court has distilled three prerequisites to the
assertion of federal court jurisdiction in M ssissippi
over nonresident corporate defendants: (1) the defendant
must conduct business in the state of a systematic and
ongoi ng nature; (2) the cause of action need not be
directly connected with the activity but nust at | east be
"incident to" that business activity; and (3) the
assertion of jurisdiction must not offend notions of
fairness or substantial justice.

Id. 889 F.2d at 620 (citing Aycock v. Louisiana Aircraft, Inc., 617

F.2d 432, 435 (5th Gr. 1980)). Although the defendant is not a
corporation, the court believes the sanme prerequisites may be
applied to her actions. Even if the court categorized her period
of residence in Aive Branch as "doi ng busi ness", when consi dered
along with the installation of a tel ephone line and breedi ng her
dog, the defendant's activities cannot be characterized as

systematic or ongoing. See Applewhite v. Metro Aviation, Inc.. 875

F.2d 491, 495 (5th Cr. 1989) ("In a case such as this where
plaintiff's cause of action is unrelated to the nonresident's
all eged contacts with the forum state, the defendant's contacts
must be substantial, continuous and systematic."). The defendant

only bred her dog once, and the court considers a tel ephone nore of



a necessity than an act of doing business. Second, the autonobile
accident is not incidental to the defendant's activities in the
forum state. Finally, as wll be discussed nore fully later,
assertion of jurisdiction over the defendant would offend
traditional notions of fairness and substantial justice. The
defendant's activities do not satisfy the "doi ng busi ness" prong of
M ssi ssippi's | ong-arm statute.

Al ternatively, if the defendant were within the forumstate's
long arm statute, the Due Process Cl ause would prevent the court
from exercising jurisdiction.

The Due Process C ause of the Fourteenth Anmendnent limts

the power of a state court to render a valid persona

j udgnent agai nst a nonresident defendant. A | udgnent

rendered in violation of due process is void in the

rendering State and is not entitled to full faith and
credit el sewhere. Due process requires that the

def endant be given adequate notice of the suit, and be

subject to the personal jurisdiction of the court.

Wrl d- Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 291 (1980)

(citations omtted). Thus the reason that there nust exist
"m ni mum contacts" between the defendant and the state of
M ssi ssi ppi .

The concept of mninmum contacts is a balance between
protecting a "defendant against the burdens of litigating in a
di stant or inconvenient forunf and a state's desire to protect the
interests of its residents and police the activities within its
borders. Wodson, 444 U.S. at 292. Mninumcontacts also act "to

ensure that the States, through their courts, do not reach out
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beyond the limts inposed on them by their status as coequal
sovereigns in a federal system" 1d. "The sovereignty of each
State, inturn, inplie[s] alimtation on the sovereignty of all of
its sister States --a limtation express or inplicit in both the
original schene of the Constitution and the Fourteenth Arendnent.™
Id., 444 U S. at 293. "[T] he Due Process C ause, acting as an
instrunment of interstate federalism may sonetines act to divest
the State of its power to render a valid judgnent." Hanson v.
Denckla, 357 U.S. 235, 251 (1958).

In a magnificent piece of legal witing, Judge Rubin
summari zed the applicable principles as foll ows:

The nunber of contacts with the forumstate is not, by
itself, determnative....Wat is nore significant 1is
whet her the contacts suggest that the nonresident
def endant purposefully avail ed hinself of the benefits of
the forum state.

"When a defendant purposefully avails hinself of the
benefits and protection of the forum s | aws-by engagi ng
in activity...outside the state that bears reasonably
f or eseeabl e consequences in the state-nmaintenance of the
| awsuit does not offend traditional notions of fair play
and substantial justice."...In addition to the existence
of foreseeable consequences, courts consider "the
quantity of contacts, and the source and connection of
t he cause of action wth those contacts" in determ ning
whet her a defendant's actions constitute "purposeful
avai l nent . "

Two other factors are also relevant in determning
whet her the exercise of personal jurisdiction conports
with due process. The first is "the interest of the
state in providing a forumfor the suit."... Finally, the
"rel ati ve conveni ences and i nconveni ences to the parties”
are al so rel evant.



Brown v. Flowers Industries, Inc., 688 F.2d 328, 333 (5th Crr.

1982) (citations and footnotes omtted).
"The mnimum contacts the constitution requires depend on
whet her the court is asserting specific or general jurisdiction

over the defendant.” Villar v. Cowey Maritine Corp., 990 F. 2d.

1489, 1496 (5th Gr. 1993). "[S]pecific exercise of jurisdiction
may occur when the lawsuit arises out of the defendant's contact

with the forumstate." R ppy v. Crescent Feed Commodities, Inc.,

710 F. Supp. 1074, 1077 (S.D. Mss. 1988). "Ceneral jurisdiction
over a foreign [defendant] nmay be properly exerci sed when t he cause
of action does not arise out of or relate to the [defendant's]
activities in the forum state, but sufficient contacts exist

bet ween the forumstate and the foreign [defendant]."” Sorrells v.

R & R Cust om Coach Wbrks, 636 So.2d 668, 673 (M ss. 1994) (citation

omtted).

Wen a claim involves an exercise of gener al
jurisdiction, a defendant's contacts with the forumstate
nmust be so 'systematic and continuous' as to reasonably
support an exercise of jurisdiction.

Martin & Martin v. Jones, 616 F. Supp. 339, 341 (S.D. Mss. 1985)

(citing Thonpson v. Chrysler Mdtors Corp., 755 F.2d 1162, 1171 (5th

Cir. 1985)).! "These contacts nust anount to sonething nore than

1 "[E]ven a single purposeful contact is sufficient to
satisfy the due process requirement of 'm nimum contacts' when
t he cause of action arises fromthe contact." Thonpson v.
Chrysler Motors Corp., 755 F.2d 1162, 1172 (5th Cr. 1985)
(citation omtted). The exercise of specific jurisdiction
requires "[t]he 'substantial connection,' [ ], between the
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occasional 'fortuitous' instances where the defendant had in the

past cone into sonme casual, isolated contact with an in-state
resident." Al paugh v. More, 568 So.2d 291, 294 (M ss. 1990)
(citation omtted). As discussed in the context of the "doing

busi ness" prong of M ssissippi's long-armstatute, the defendant's
contacts to the forum are not sufficient to be considered
systematic and conti nuous.

Addi tionally, the court cannot exercise jurisdiction over the
def endant wi thout offending "traditional notions of fair play and

substantial justice."” International Shoe Co. v. Washington, 326

U.S. 310, 316 (1945).

A court nust consider the burden on the defendant, the
interests of the forum State, and the plaintiff's
interest in obtaining relief. It nust also weighinits
determ nation "the interstate judicial system s interest
in obtaining the nost efficient resolution of
controversies; and the shared interest of the severa
States in furthering fundanental substantive soci al
policies."

Asahi Metal, 480 U S. at 113 (quoting Wodson, 444 U. S. at 292).

The court finds that it would be extraordinarily burdensonme upon
the defendant to be subject to trial in the Northern District of

M ssi ssi ppi for an autonobi |l e acci dent whi ch occurred i n Tennessee.

defendant and the forum State necessary for a finding of m ninmm
contacts nust cone about by an action of the defendant
purposefully directed toward the forum State." Sorrells, 636

So.2d at 674 (citations omtted); see Asahi Mtal Industry Co. v.
Superior Court, 480 U.S. 102, 112 (1987). Specific jurisdiction
is not applicable to the circunstances of this case.
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Accordingly, the defendant's notion to dismss for lack of in
personam jurisdiction is well taken. An order in accordance with
this opinion shall be entered.

This the day of April, 1995.

CH EF JUDGE
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